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IN THE SUPREME COURT OF THE
STATE OF UTAH

EDWARD A. RICHE,
Plaintiff and
Respondent,
Case No. 20477

vs.
NORTH OGDEN PROFESSIONAL
CORPORATION, a Utah
Professional Corporat ion,
Defendant and
Appellant.

BRIEF OF APPELLANT

STATEMENT OF ISSUES PRESENTED ON APPEAL
The issues presented by this Appeal are:
1.

That the Appellant (Corporation) had a right to the

redemption

of

its

stock by virtue

of a Stock Redemption

Agreement

and by reason of the restriction of transfer of

corporate

stock

stated

in Article XII of the Articles of

Incorporat ion.
2.

That

the Respondent was a disqualified person to

hold shares in a Medical Professional Corporation, in that
the

Respondent

is

not

a

licensed

1

medical

practitioner.

3.

That

the Respondent

is barred

by the statute of

limitations in seeking a liquidation and dissolution of the
Corporat ion.
STATEMENT OF THE CASE
This

is a case wherein, the Plaintiff and Respondent

are in an action for dissolution of a Medical Professional
Corporation organized under

the Professional Business Cor-

poration Act of the State of Utah.

The Respondent acquired

his shares of stock at a Bankruptcy Court sale of the interest of a Debtor, who was a medical doctor holding shares in
the Professional
whatever

Corporation.

interest

The Court offered

for sale

the Bankruptcy Court had in the Debtorfs

share of the Corporation.
The

Articles

redemption of

stock

of
to

Incorporation

provided

the Corporation,

a

limiting

right

of

sale of

stock only to the Corporation or its designee and only to a
qualified
the

other

professional
members

of

medical
the

practitioner

Professional

acceptable

Corporation,

to
and

transferability of the stock being limited by the right of
the Professional Corporation

to buy back

value prior to other disposition.
subscribed

to a Stock Repurchase

2

its stock at par

All shareholders had also
Agreement

at par value.

The par value having been tendered
Court

and

District

subsequently

Court

for

also

paid

into

to the Bankruptcy
the Clerk

of

the

the par value of the shares, was dis-

allowed by the Lower Court, and dissolution of the Professional Corporation ordered by the Lower Court

in spite of

the restriction on transfer of stock and right of redemption
by the Corporation.

The Lower Court further gave to Respon-

dent, a non-medical person, the status of a shareholder and
the right to stand in the shoes of Dr. Nilsson as a shareholder.
The

Appellant

seeks

a

reversal

of

the

Lower

Court

Judgment and payment by the Clerk of the District Court to
the Respondent of the par value of the 1000 shares from the
$1,000.00

deposited

with

said Clerk

as the value

of the

stock.
STATEMENT OF FACTS
Dr. Richard Nilsson is a medical doctor practicing in
Ogden, Utah since 1958 (T 452) and subsequently

joined in

practice with Dr. Chauncey Michaelson, becoming partners in
1961, and in 1970 formed a Corporation known as North Ogden
Professional Corporation, the Defendant and Appellant herein.
stock

The Corporation

issued to Dr. Nilsson 1000 shares of

in the Appellant Corporation, having a par value of

3

$1,00 per

share

120)

relevancy

The

stated

and

a redemption value of $1,000.00.
of

infra, is that

evolves

around

the

the aforesaid

(R

facts and the facts

the entire matter before this Court

1000

shares

of

stock

issued

to Dr.

Richard Nilsson.
Dr. Richard Nilsson filed a Chapter 13 Petition in the
United

States Bankruptcy

Northern

for

the District

of Utah,

Division, number B76-633, seeking a Chapter XIII

arrangement.
The

Court

(R 118)

filing of the Chapter XIII arrangement was frus-

trated primarily by the present Respondent, Edward A. Riche,
and as a result thereof, a Chapter VII Petition was filed,
which, in accordance with the Bankruptcy Act, and also in
accordance with the present Bankruptcy Code, refers the date
of the filing of the Chapter VII to the date of the original
filing of the Chapter XIII.

On the filing of the Chapter

VII, the Bankruptcy Court appointed Attorney James Z. Davis
as Trustee on behalf of the Court, and it was the duty of
the Trustee to obtain for the benefit of creditors, all of
the assets of the Bankrupt Petitioner that were not exempted
under

the

exemptions

provided

(R 118-119)

4

for by

the State

of Utah.

At tiie time of the formation of the Utah Professional
Corporation

in 1970, a Stock Repurchase Agreement was exe-

cuted by the Corporation and its shareholders-

(Defendants

Exhibit 28D)
The record before the Court evidences that Dr. Chauncey
Michaelson, a medical doctor and a shareholder, made a bid
to

the Court

stock

of

Agreement

for

the purchase

Dr. Nilsson,
entered

in

of

the 1000 shares of the

accordance

with

the Repurchase

into between the parties at the time of

the formation of the Corporation in 1970, and the Court, in
accordance with

the Bankruptcy

Act, put

the stock up for

sale, fully advising all persons present as to the nature of
the

interest

they

were

purchasing

from

the

Court.

(R 242-243)
Notwithstanding

the offer

and

tender of $1,000.00 by

Dr. Chauncey Michaelson, a medical doctor and shareholder in
the Appellant Corporation, made to the Bankruptcy Court, the
Court

authorized

the

sale

to

the Respondent

of whatever

interest the Trustee had in the Corporation, subject to the
Repurchase Agreement
Respondent

and applicable Utah law.

subsequently

filed

an action

Appellant Corporation, seeking to assert
right

because

to

(R 243) The
liquidate

the

the shareholder's

of purchase made from the Bankruptcy Court,

5

even though a private agreement was known to the Respondent
as set forth in Exhibit 2 8D and even though the Articles of
Incorporation (R 174) evidences in paragraph XII thereof the
qualifications

of

a person who may be a shareholder

and

specifically providing, also in the same Article XII of the
Articles of
acquire

Incorporation

the right of the Corporation to

the shares of a disqualified

shareholder, such as

the Respondent, who is not a medical doctor.
SUMMARY OF ARGUMENTS
1.

The finding by the Lower Court that 16-11-13 Utah

Code Annotated as amended in 1953 allows the Respondent to
stand

in the shoes of the Debtor, Dr. Richard Nilsson, to

exercise

all

rights

of

ownership

to

the stock

and

as a

shareholder of the Professional Corporation, is barred and
nulified by the exceptions to the aforesaid statute, in that
there was a private agreement and the Articles of Incorporation also provided for their reacquisition of the shares of
a disqualified shareholder.
2.

The Respondent was fully advised by the Bankruptcy

Judge and by the Trustee appointed by the Bankruptcy Court
as to the existing restrictions in transfer of the shares of
stock as well as the par value of the stock being $1.00 per
share, and the Respondent was not a bona fide purchaser for
value.

6

3.
interest

That

the Respondent

succeeded

only

to whatever

the Bankrupt estate had to the shares of stock of

the Debtor, Dr. Richard Nilsson, and the Court upon laying
claim to the value of the stock held by the Debtor, was not
a qualified shareholder and was entitled to whatever interest the Debtor had in the stock, which in accordance with
the Repurchase Agreement and the Articles of Incorporation
provided

for a value of $1.00 a share or $1,000.00 as the

equity of the Bankrupt estate in the shares of stock.
4.
interest

That there was a right to repurchase Dr. Nilsson1 s
within ninety

(90) days after

the filing of the

Petition in bankruptcy by the Debtor, and that failing to so
act

in 1977, barred the Trustee and the Court and any pur-

chaser of the interest of the Court by reason of the running
of the three (3) year statute of limitations as set forth by
Utah statute.
5.

That the parties who enter into a Stock Repurchase

Agreement, such as in the instant matter before the Court,
and who did so freely and voluntarily, and it being to their
mutual benefit

and in the furtherance of their interest to

enter into such a Stock Repurchase Agreement, was binding as
to the repurchase of the stock at its par value as provided
for

in

the

Stock

Repurchase

7

Agreement

as

signed

by

all

shareholders,
bankruptcy

and

long

prior

sale of

to any

the

filing of a petition

interest

of

the Court

in

to the

Respondent.
6.

That

the failure of the Respondent

to comply with

the orders of the Bankruptcy Court after the Respondent had
started

a objection

to

the purchase

Appellant, and the Respondent

of

the

stock by

the

intentionally failing to obey

the order of the Court

to file a Memorandum to decide the

issue

the Corporation

of

stock,

the

right

constituted

of
an

equitable

to repurchase

estoppel, waiver

and

its
res

judicata of the issue of the right of the Respondent to seek
to stand in the shoes of the previous qualified shareholder,
the Debtor, Dr. Richard Nilsson.
7.
matter

That

the failure of the Respondent

to pursue the

in the United States Bankruptcy Court

after having

commenced an action thereto to determine the validity of the
Repurchase

Agreement, constituted

where

the Respondent

after

initiating

having

an election

failed

to pursue

of

remedies

the matter,

it in the United States Bankruptcy Court,

in order to seek a more favorable forum, would be deemed to
have made an election of remedy and failure to pursue same.

8

ARGUMENT
POINT ONE
RESPONDENT IS BARRED BY THE STATUTE OF LIMITATIONS AND BY
CONTRACTUAL AGREEMENT IN SEEKING REDEMPTION OF SHARES
OF STOCK

PREVIOUSLY HELD BY DR. RICHARD NILSSON, DEBTOR

The Respondent
Appellant

claims

Corporation

in

a right
accordance

to

liquidation

with

the

of the

Utah

Code

Annotated Section 16-11-13.
The Utah Professional Corporation Act creates a statutory

duty

upon

Professional

Corporations

to

repurchase

shares of disqualified shareholders within ninety (90) days
of disqualification,

if the parties have not provided for

repurchase through a private agreement, or as provided for
in the Articles of Incorporation.
The statute specifically states:
"The
Articles
of
Incorporation
may
provide for the purchase or redemption
of shares of any shareholder upon the
death or disqualification of such shareholder, or the same may be provided in
the By-Laws or by private agreement***"
(See Appendix for complete statement of
16-11-13)
The Articles
dant's

Exhibit

of Incorporation is set forth in Defen-

30D or at R

174, provides

in Article XII

thereof as follows:
"The transfer or conveyance of this
stock shall be restricted, in that such
stock may be issued, sold or transferred

9

only to a person or persons who are duly
licensed to render medical services; any
other transfer or issuance of shares
shall be void.
Upon the death or disqualification of a
shareholder, the shares of the deceased
or disqualified may be handled pursuant
to the provisions of the Professional
Service Corporation Act of the Utah
Code."
In the instant matter before the Court, in addition to
the provision

of the Articles of Incorporation, the Stock

Redemption Agreement was entered
agreement

was entered

into (Exhibit 27P), which

into on July

1, 1970, the date of

incorporation being June 8, 1970, (Defendant's Exhibit 30D)
with the Stock Redemption Agreement providing in paragraph
1. of the Agreement as follows:
M1

RESTRICTION ON STOCK.
If
any
stockholder at any time desires to sell,
encumber or otherwise dispose of any of
his stock of the Company, or if the
stockholder shall terminate his employment by the Company, he shall offer all
his stock to the Company at par value by
written notice addressed to the principal office of the Company." (Emphasis
added)
The
thereof,

Articles of
that

Incorporation provide

in Article VII

the par value of stock shall be $1.00.

(R

174)
The Utah Professional Corporation Act creates a statutory

duty

upon

Professional

10

Corporations

to

repurchase

shares of disqualified shareholders within ninety (90) days
of

disqualification

repurchase

through

if

the

parties

a private

are

not provided

agreement.

The Act

for

further

provides that if the Corporation fails to fulfill this duty,
the shareholder may bring an action against the Corporation
for the reasonable value of the shares, or in appropriate
cases, dissolution

of a Corporation.

Thus, the statutory

cause of action arises, if at all, ninety
disqualification of the shareholder.

(90) days after

Under Utah law, such

statutory cause of action must be brought within three (3)
years of the accrual of the cause of action as provided for
in Utah Code Annotated Section 78-12-26(4).
The

facts of

this case establish

Plaintiff may have had under

Section

that any claim the
16-11-13, Utah Code

Annotated, is barred by the three (3) year statute of limitations in that any claim under this statute arose, if at
all, ninety

(90) days after March

22, 1977, the date on

which the Bankruptcy Trustee was vested with Dr. Nilssonfs
interest in the Corporation.

This transfer made the Trustee

a

under

disqualified

Corporation

shareholder

Act.

the

Utah

Professional

See McAll ester ys. Andrews, 14 B.R. 356

(M.D. Tenn. 1981).

11

Since the Corporation did not repurchase Dr. Nilssonfs
interest, any cause of action under Section 16-11-13 arose
within ninety (90) days of the vesting.

Thus, any statutory

cause of action created by this provision was barred on June
22,

1980, by

the

three

(3) year

statute

of

limitations

governing statutory causes of action.
Court?s

The Bankruptcy
the Respondent
chased whatever
Corporation.
had

under

makes

clear

interest

order
that

authorizing the sale to
the Respondent

the Trustee had

only pur-

in the Appellant

Since any cause of action the Trustee may have

Section

16-11-13

is barred

limitations,

Respondent

cannot

disqualified

shareholder under

now
that

by

the

assert

a

Section.

statute
claim

of

as a

It is clear

that any such claim would be barred by the statute of limitations.

The Appellant alleged

the statute of limitations

as an affirmative defense, (R 237) and the Amended Answer
was approved by the Court.

(T 346)
POINT TWO

APPELLANT HAD RIGHT TO REDEMPTION OF SHARES OF STOCK
PREVIOUSLY ISSUED TO A QUALIFIED HOLDER
In concerning the rights of the Appellant

to the re-

demption of its shares upon arty rights passing to the Bankruptcy Court, or to a buyer in the Bankruptcy Court, of any
interest of the Court, should be put in the perspective of

12

recognizing

that

the Respondent

herein did

not bring

the

action in the Bankruptcy Court, nor is the Respondent in the
position of a Trustee,

The Respondent

simply came in off

the street and purchased at a Bankruptcy Court sale whatever
interest

the Court had in the assets sold by the Court of

the Debtor, and the Respondent assumed none of the characteristics or status of a Trustee, nor any rights of a Bankruptcy Court, other than the right to acquire whatever right
and interest, if any, the Court had in the res being sold.
The present action before this Court is not that of an
officer of the Bankruptcy Court or a Trustee or any other
party,

trying

the

Debtor

and

seeking

to determine

as to

whether or not the transfer was made in fraud of any creditors, or any preferential transfer of assets, but is simply
that of a casual buyer who could have been anyone who desired to bid at the Bankruptcy Court sale, and that immediately upon any interest of the shares being vested by the
bankruptcy of Dr. Richard Nilsson in the Trustee, James Z.
Davis, that

the same constituted a transfer of shares, if

any, to a disqualified

party

and

any disqualified

party,

including a party not a medical doctor, triggered the right
of

the rights

of redemption set forth in the Articles of

Incorporation and the right of repurchase set forth in the

13

Redemption and Repurchase Agreement signed by Dr. Nilsson at
the commencement

of

the

formation of

the Corporation

and

prior to the issuance of stock to Dr. Nilsson.
The Court is further advised that there was no question
as to any preferential transfer of funds nor of any fraud as
to any creditor, in that no such action was brought before
the Bankruptcy Court and Dr. Nilsson was issued and granted
a discharge in bankruptcy.

(R 187-188)

POINT THREE
A STOCK REPURCHASE AGREEMENT IS NOT UNREASONABLE RESTRAINT
ON THE ALIENATION OF PROPERTY
Parties who enter into a Stock Repurchase Agreement, if
they do so freely and voluntarily, and it is to their mutual
benefit and in furtherance of their interest to restrict and
limit

their associates

so without

same constituting

the alienation
In

Redd

in the practice of medicine, may do

1±L

of property

an uareasonable

and

is valid

and

restraint on
enforceable.

Western Savings & Loan Co., 646 P.2d 761

(Utah 1982), held that restraints on alienation of property
are not violative of public policy and are valid if reasonably necessary to protect justifiable or legitimate interest
of the contracting parties; B <& H Warehouse, Inc. vs. At las
Van Lines, Inc., 490 F.2d 818 (5th Circuit 1974), held that

14

a restriction requiring sale of stock to Corporation at book
value of $13,000.00 against a market value of $50,000.00 to
$70,000.00 was

enforceable

against

Plaintiff

had

tions been in effect at time Plaintiff received

restricits stock

and if Plaintiff had consented to subsequent charter amendment .
In R

that

? nbe T.g ULL

Zarrow

restriction under

holders

of

closely

though great

>

667

p

-2d

465

> (OKL. 1983), held

a By-Sell Agreement

amongst share-

held Corporation was enforceable, al-

disparity between the price specified

in the

agreement and the actual value of the stock, and that any
transfer by executor either to specific legatees or others
is subject to transfer restrictions.
In

? a . lmer

1951) held

vs

-

Chamberlain, 191 F.2d 532 (5th Circuit,

that By-Law restricting transfer of shares en-

forceable where all shareholders agreed, reviewed the cases
to date upholding restrictions on transferability of stock,
noting only a 1896 Maryland case to the contrary, and articulated
closely

the

public

policies

held Corporations

and the duty of the Court

permitting

stockholders

and

to choose their own associates,
to respect the sanctity of con-

tracts entered into freely and openly between th.e contracting parties; Mart in vs. Graybar Electric Company, Inc., 2 85
F.2d 619 (1961), upholds the enforceability of restrictions

15

on

transfer

Corporation
regard

of
at

shares
agreed

requiring
price

shareholders

of $20.00 per

to sell

to

share, without

to the fact that the shares were worth more; In Re:

Mather's

Estate,

189

A.2d

586

(PA.

1963),

enforced

the

restriction of stock option agreement requiring the executor
of

the

deceased

shareholder

to

sell

to remaining share-

holders at $1.00 per share, although the actual value was
not

less

than

$1,060.00

per

share; Krebs vs. McDonald's

Ex T x, 266 Southwest 2nd 87 (KY. 1953) enforced the restrictions requiring first of>tion to remaining stockholders of a
closely held Corporation, although

the Court

acknowledged

that the remaining shareholders had "carte blanche" authority to set the valuation at whatever they considered reasonable and that

in the past these valuations never reflected

actual value, pointing out that restrictive stock agreements
assure the "succession in interest in persons mostly likely
to act harmoniously with other shareholders"; Georesearch,
Inc. vs^ Morriss, 193 F.Sup 1963 (W.D. LA. 1961), upheld an
agreement

requiring a stockholder

to sell, upon discharge,

one-half (1/2) of the shares at an agreed price of $.07 per
share or $946.35 against
$75,000.00;

Allen

vs.

shares with an apparent value of

Builtmore

16

Xli^l

Corporation,

141

Northeast 2d, page 12, (New York 1956), upheld the restriction on transfer requiring a stockholder to sell stock to a
Corporation at a price at which he purchased at the price,
despite

the

"unfairness"

of

the price

specified

in

the

By-Law imposing the restriction; Ward vs. City Drug Comp any,
362 Southwest 2nd 27 (ARK. 1962), upheld the restriction on
transfer

against

poration

was

the Trustee in bankruptcy where the Cor-

permitted

$21,703.31, over

to

repurchase

the Trusteed

at

book

contention that

value

of

the shares

should be sold at public auction for the benefit of creditors because
In the
Repurchase

the

shares had

a fair value of $48,000.00.

instant matter before
Agreement

the Court, there was a

providing for the payment of the par

value of the shares entered into by all of the shareholders
in 1970, which was

the year in which the Corporation was

formed, (Exhibit 27P) and there was also the provision in
the Articles of Incorporation in Article XII thereof, giving
the

Corporation

the

right

to re-acquire

any

shares of a

disqualified shareholder for the par value of $1.00 of said
stock.
The Trustee in bankruptcy stood in the shoes of Richard
Nilsson, M.D. and held the stock in the Defendant Corporation,

subject

to

the

restrictions

17

imposed

by

the

Stock

Repurchase Agreement

and by the Articles of Incorporation,

The Trustee, accordingly, could not sell the shares without
first offering them to the Defendant Corporation.

From the

date of filing to the date of sale, Dr. Nilsson was entitled
to

all

of

the rights of ownership

of

the shares

in the

Defendant Corporation, with the Trustee's rights only being
that
See

of sale, subject

to

the Stock Repurchase

Agreement.

Board o£ Trade vs. Johnson, 264 U.S. 1, 68 L. Ed. 533

(1923); Board oj: Trade vs. Weston, 243 F.332 (7th Circuit
1917) and Matter oj[ Estate of Riggs, 540 P.2d 361 (Colorado
Appellant 1965)
It is submitted

to this Honorable Court

that

the par

value of $1.00 was established in the Articles of Incorporation and the $1.00 repurchase sum was agreed to by written
contract

entered

into

by

all

of

the

shareholders

of

the

Corporation, and further that each of the parties testified
in person that they believed the $1.00 par value was a fair
price

for the value of the shares of stock which they held

and would

be satisfied

to receive same if they were

in a

position of having to turn their shares of stock back to the
Corporation.

(TR 369)

It is submitted to this Honorable Court that the Lower
Court's

finding

that

it was the duty of the Appellant

18

to

hold

a board meeting

par,

which

would

of the Corporation and set a higher

be more

realistic

of

the value

of

the

shares of stock than that the stated par value in both the
Articles of Incorporation and in the Repurchase Agreement is
totally in opposition to the previous citations set forth in
Point Three hereof.
POINT FOUR
APPELLANT ALLEGES THAT AFFIRMATIVE DEFENSE OF AN EQUITABLE
ESTOPPEL, WAIVER AND RES JUDICATA ARE DETERMINATIVE IN
DENIAL OF CAUSE OF ACTION IN RESPONDENT
The Bankruptcy Court on December 3, 1981, gave notice
to

all

creditors

of

Dr.

Richard

Nilsson,

Debtor,

that

Chauncey IMiehaelson, M.D. had made an offer to the Trustee
in bankruptcy, James Z. Davis, to pay the sum of $1,000.00
cash for acquiring any interest of the Court, which it might
have

in the 1000 shares of stock which were owned by Dr.

Richard Nilsson in the North Ogden Professional Corporation.
(R 34)
The Court at the time of issuing an order authorizing
the sale to the highest bidder and confirmation thereof, and
the Court ordered
offer

to the Trustee authorized the Trustee to

such assets for sale, using the following language:
"Trustee's application is granted and
the Trustee is authorized to sell all
right, title and interest of the estate
in the below described property, subject
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to all liens, claims and encumbrances of
any nature whatsoever, including, but
not limited to, the aforesaid Stock
Repurchase Agreement and Utah State law,
to the successful purchaser above named
for the sum above named and to convey
all interest of the estate in and to the
same by
appropriate
instrument upon
receipt of the full purchase price in
cash***" (R 35-36)
The
Cause

Court

further

issued

an Order

on Order

to Show

to Trustee, James Z. Davis, evidencing a sale of the

Trustee!s

interest

in 1000 shares of stock

Professional Corporation, ordering that

in North Ogden

the stock certifi-

cates be retained by the Trustee, James Z. Davis, for the
purpose of turning the stock over to the Clerk of the Court
wherein

any

litigation by

the parties

commenced, or in accordance with
Bankruptcy Court.

represented

may be

the further order of the

(R 76-77)

Prior to the sale of the interest of the Court in the
shares of stock of Dr. Nilsson, the Trustee stated in open
Court, whereat Mr. Riche and his attorney, Mr. Sampson, was
present, the

following statement was made by the Trustee,

Mr. James Z. Davis:
"The estate is making no representation
with respect to the value of the stock
or various rights and responsibilities
of the owner of the stock, with respect
to anything regarding the stock, other
than the representations I have already
made having to do with the other problem.
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So anybody who bids, as I said, pays
their money and takes their chances on
an as-is-where-is basis.
If they think there is value in excess
of par value, it is up to them to make
that determination." (R 28)
The

United

States

Bankruptcy

Judge, Ralph R.

Mabey,

stated:
"I take it from the argument, as well,
that it would be clear to any bidder
that there is or may be a Repurchase
Agreement which may prohibit certain
transfers
or mandate
certain
other
transfers and that any purchaser would
take subject to any valid restrictions
on the stock.
Are there any other
disclosures that need to be made, Mr.
Davis?
Mr. Davis:
I don't believe so. Mr.
Sampson is well acquainted with the
documents, I have personally spoken with
his client a couple of days ago and so
advised him, but I do take the position
that
I earnestly solicit bids.
If
anybody wants to pay more for it, that
is fine with me
and
the estate."
(R 28-29)
It

is

clear

Court only what

that

interest

the Respondent

purchased

from the

the Court would have, subject to

any restrictions or limitations as to the transfer of the
stock and as to paying more than the par value of the stock,
which consisted of 1000 shares of stock at $1.00 par value
a value of $1,000.00, which amount was the opening bid made
by Chauncey Michaelson to the Court as the first bid.
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Defendant's Exhibit

29D is a report of proceedings in

the United States Bankruptcy Court, the Honorable Ralph R.
Mabey

presiding,

concerning

the

Trustee's

application

to

sell property, the solicitation of higher bids and confirmation of sale.
The Trustee, James Z. Davis, advised the Court that the
Trustee had researched

the question as to the offering of

the stock for sale and determined that the Trustee would be
bound by a "certain stock Repurcha.se Agreement" entered into
by the principals of the Corporation, giving the principals
opportunity

to

purchase

stock

at

par

value.

Mr.

Davis

further advised the Court that Mr. Holfeltz, of the Internal
Revenue

Service, had

looked

into

the matter

and

believes

that the Stock Repurchase Agreement would be binding on the
IRS and that the IRS would not be interested to proceed any
further as against the stock of Dr. Nilsson involved in Dr.
Nilsson's bankruptcy.

(Defendant's Exhibit 29D, Page 3 and

4)
It is submitted to this Honorable Court that the Legal
Department

of

the

Internal

Revenue

Service

and

Trustee,

J ame s Z . Davis, both agreed with the Memorandum and Findings
of attorneys
agreement

for Appellant,

that

there was a

restrictive

as to the par value of the stock and as to its
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Repurchase

from a disqualified

holder, and therefore both

the

Internal Revenue Service and the Trustee appointed by

the

Bankruptcy

Court,

representing

the

interest

of

the

creditors, saw no merit in seeking to purchase the interest
of the Bankruptcy Court for a sum in excess of the $1,000.00
offered

by

interest

Dr.

Chauncey

Michaelson

for

purchase

of

the

of Dr. Richard Nilsson in the Appellant Corpora-

t ion.
It is further submitted to the Court that if there is
any Estoppel or Waiver in this matter before the Court and
perhaps

even

an

Irrevocable

Election on the part

of the

Respondent, wherein an objection was made to the Trustee1s
request

to sell property came up before the United States

Bankruptcy Court on December 3, 1981, and wherein Attorney
John P. Sampson appeared for the Respondent.

(Exhibit 32D)

The Court further made an order allowing the parties to
conduct

discovery

in accordance with the Federal Rules of

Civil Procedure and ordered
the Respondent

herein,

before

February

issues

presented

1,

file a legal Memorandum

1982, which

by

Trustee were ordered
February 16, 1982.

to

the objecting creditor, Riche,

the

facts.

should
The

address
Appellant

on or

all
and

legal
the

to respond by Memorandum on or before

The Court further stated:
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"Failure by any party to file a Memorandum promptly shall constitute waiver of
the right of that party to make legal
argument to the Court.
The creditor,
Riche, may respond by Memorandum on or
before February 22, 1982.
The date for trying of the objection to
the sale of Dr. Nilsson's shares of
stock to the Corporation or his designee
under its Repurchase Agreement would be
tried on March 11, 1982." (Exhibit 32D)
The Court was advised at a hearing held August 12, 1982
at Page 4 of Defendant's Exhibit 29D:
"Mr. Sampson will recall that he was
once before ordered by the Court to
submit Briefs, which he failed to do and
took no further action. "
It

is submitted

to

the Court

that

the matter having

been brought up before the United States Bankruptcy Court,
an order

issuing by

the Court

for

the submission of the

Briefs, prior to a trial to be held regarding the issue of
the validity of the restrictive covenant and resale of the
stock

to

a

qualified

buyer

and

to which

the

Respondent

objected but failed to submit a Memorandum or adjudicate the
matter before the United States Bankruptcy Court constituted
an election and waiver on behalf of the Respondent.
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CONCLUSION
It is submitted to this Honorable Court that the Lower
Court erred when it held that the value of the stock was not
the par value set forth in the Articles of Incorporation and
in the Agreement of Repurchase signed by all of the shareholders, and when
quired

the Court

held

status of a shareholder

that

the Respondent ac-

in a Medical

Professional

Corporation by purchase of the interest of the United States
Bankruptcy Court

in said shares, even though the value of

the shares, as provided
first bid and tendered

for in the sum of $1,000.00, was
to the Court by a qualified share-

holder and subsequently paid

to the Clerk of the District

Court payment to the Respondent for the value of the interest

the Respondent

had

acquired by purchasing at a bank-

ruptcy sale the interest of the Bankruptcy estate.

It is

further submitted to the Court that the Utah statutes do not
grant authority

to the Lower Court or to the Respondent to

seek dissolution of the Professional Corporation and allowing

the Respondent

to recover value in excess of the par

value of the stock, and that the Judgment of the Lower Court
should be reversed, granting to the Respondent the right to
the $1,000.00 possessed by the Clerk of the District Court
as and for full payment of the par value for the 1000 shares
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of stock interest, which was an asset of the Bankrupt estate
and was sold by the Bankrup cy Court for the benefit of the
credi tors.
Respect fully

submi 11ed

this

A*
*•

•*

-

/

day of May, 1985.
—

—

VLAHOS & SHARP

Attorney for Defendant &
Appellant
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ADDENDUM

16-11-13 (Utah Code Annotated as amended 1953)
PURCHASE OR REDEMPTION OF SHARES OF DECEASED OR
DISQUALIFIED SHAREHOLDER.
The articles of incorporation may provide for the
purchase or redemption of the shares of any shareholder upon the death or disqualification of such
shareholder, or the same may be provided in the
bylaws or by private agreement. In the absence of
such a provision in the articles of incorporation,
the bylaws, or by private agreement, the professional corporation shall purchase the shares of a
deceased shareholder or a shareholder no longer
qualified to own shares in such corporation within
90 days after the death of the shareholder or
disqualification of the shareholder, as the case
may be. The price for such share shall be their
reasonable fair value as of the date of death or
disqualification
of the shareholder.
If the
corporation shall fail to purchase said shares by
the end of said 90 days, then the executor or
administrator or other personal representative of
a deceased shareholder or any disqualified shareholder may bring an action in the district court
of the county in which the principal office or
place of practice of the professional corporation
is located for the enforcement of this provision.
The court shall have power to award the plaintiff
the reasonable fair value of his shares, or within
its jurisdiction, may order the liquidation of the
corporation.
Further, if the plaintiff is successful in such action, he shall be entitled to
recover a reasonable attorney's fee and costs.
The professional corporation shall repurchase such
shares without regard to restrictions upon the
repurchase of shares provided by the Utah Business
Corporat ion Act.
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78-12-26(4) (Utah Code Annotated as amended 1953)
WITHIN THREE YEARS. - Within three years:
(4)
An action for a liability created by the
statutes of this state, other than for a penalty
or forfeiture under the laws of this state, except
where in special cases a different limitation is
prescribed by the statutes of this state.
Judgment
At tached
Findings
At tached
Articles of Incorporation
At tached
^* o c ^ Redenipt ion Agreement
At tached
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JOHN P. SAMPSON
Attorney for Plaintiff
2650 Washington Blvd., Suite 102
Ogden, UT 84401
Telephone: 6 21-4 015
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IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT
IN AND FOR WEBER COUNTY, STATE OF UTAH

m S A

^
*

EDWARD A. RICHE,
Plaintiff,
-vs-

JUDGMENT
Civil No. 86158

NORTH OGDEN PROFESSIONAL
CORPORATION, a Utah Professional corporation,

Q

V

#

'

Defendant,

The above-entitled action came on regularly for trial
on July 3, 1984, before the Honorable John F. Wahlquist, sitting
without a jury, with John P. Sampson appearing as attorney for
the plaintiff and Herschel J. Saperstein and Joseph T. Dunbeck,
Jr. appearing as attorneys for the defendant.
Trial was then conducted upon the issues raised in
plaintiff's complaint and defendant's answer.
Wherefore, the Court having heard the evidence, and
finding the evidence sufficient to warrant judgment in favor
of plaintiff, and having made and entered its findings of fact
and conclusions of law, now gives judgment:

IT IS HEREBY ORDERED, ADJUDGED AMD DECREED that plaintiff,
Edward A. Riche, is the sole owner of all rights, title and interest
in the 1,000 shares of North Ogden Professional Corporation
stock.
IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the
plaintiff's demand for redemption at a reasonable fair value
was made timely under the terms of the Srock Redemption Agreement
and/or the provisions of Code Section 16-11-13.
IT IS FURTHER ORDERED, ADJUDGED AND DECREED that the
defendant: did not take the appropriate steps for redemption under
the terms of the Stock Redemption Agreement, nor did the defendant
comply with the reasonable terms of Code Section 16-11-13.
IT IS FURTHER ORDERED, ADJUDGED AND DECREED that defendant
corporation be ordered immediately dissolved in that plaintiff,
along with an appropriate representative of the remaining shareholders,
are hereby ordered to marshall all assets, provide for all legal
liabilities, and the balance of said assets to be distributed
to shareholders in the same ratio as their respective stock
ownerships were reflected at trial:

Dr. IV[ichaeison, 1,000 shares, Dr.

Paul, 10 shares, and plaintiff, Edward A. Riche, 1,000 shares.
IT IS FURTHER ORDERED, ADJUDGED AUD DECREED that plaintiff is awarded judgment for court costs and reasonable attorney's
fees as determined by affidavit and agreement among the parties'
counsel.

f
Dat3d t h i s \ /
1-7

,1
day of -Sep^emb&r,

//

\1ZArr~T

/JOHN F. WAHLQUIST," DISTRICT JUDGE
1

I

CERTIFICATE OF MAILING
I hereby certify that on this/ ;

i\J day of September,

1934, I mailed a true and correct copy of the foregoing Judgment,
postage prepaid, to Herschel J. Saperstein and Joseph T. Dunbeck,
Jr., WATKISS & CAxMPBELL, 310 South Main Street, Suite 1200,
Salt Lake City, Utah

84101, and to Pete N. Vlahos, VLAHOS,

PERKINS & SHARP, 2447 Kiesel Avenue, Ogden, Utah 84401.

LEGAL SECRETARY

JOHN P. SAMPSON
Attorney for Plaintiff
2650 Washinqton Blvd., Suite 102
Ogden, UT 84401
Telephone:
621-4015

on
<n

IN THE DISTRICT COURT OF THE SECOND JUDICIAL DISTRICT —
.J3

IN AND FOR WEBER COUNTY, STATE OF UTAH

j?^
-C£3

^

EDWARD A." RICKE,
Plaintiff,

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

-vs-

NORTH OGDEN PROFESSIONAL
CORPORATION, a Utah Professional corporation,

Civil No,

86158 Qi

Defendant.

The above-entitled action came on regularly for trial
on July 3, 1984, before the Honorable John F. Wahlquist, sitting
without a jury, with John P. Sampson appearing as attorney for
plaintiff and Herschel J. Saperstein and Joseph T. Dunbeck,
Jr. appearing as attorneys for defendant.

This was an action

brought by plaintiff to obtain an accounting and order of dissolution of defendant corporation pursuant to Utah Code Section
16-11-13. The Court having heard and examined the evidence,
both oral and documentary, introduced by the parties hereto,
having heard the arguments of counsel, and having taken the
matter under advisement for the purpose of consideration, now
finds and decides as fellows:

FINDINGS OF FACT
1.

Defendant's articles of incorporation, retirement

plan, leases and the stock redemption agreement were prepared
by Attorney Paul Hansen.

They were executed on or about the

dates generated.
2.

The defendant is a legal, bona fide professional

corporation under the laws of the State of Utah and is and was
recognized as such in the community for the purpose of providing
medical services in exchange for fees charged and collected,
3.

Said corporation was created and structured primarily

for tax purposes.
4.

The defendant corporation has considerable assets

in the form of leases, furniture and fixtures, office equipment,
medical paraphernalia and all accounts receivable generated
by the services of past and present corporate employees and/or
the professional corporations of Dr. Michaelson and Dr. Nilsson.
Notwithstanding the validity to the general public of the defendant corporation, the two doctors as between themselves, did
not regard the formal paperwork of the corporation as a change
in their relationship.

Among themselves, each doctor understood

he would claim from the corporation his receivables and onehalf of Dr. Paul's generated receivables after all normal operating
costs were paid.
5.

The Articles of Incorporation provide that 50,000

shares might be issued.

The corporate records show that as

of the date of Dr. Nilsson's bankruptcy the following shares were
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outstanding: Dr. Nilsson, 1,000 shares, Dr. Paul, 10 shares,
and Dr. Michaelson, 1,000 shares.
6.

This Court finds that there were no formal shareholder

meetings and/or director meetings.
7.

Since incorporation, the entire receivables generated

by the services of Drs. Michaelson, Nilsson and Paul and/or
their related professional corporations, are the properties
of the defendant.

Said doctors have been paid a fixed wage

or draw, but that said wage or draw was calculated to be less
than their respective billings, so that there would be sufficient
funds for other corporate purposes such as retirement plans
and appropriate bonuses.
8.

Dr. Michaelson and Dr. Nilsson owned in North Ogden

certain real property held in a partnership.

This improved

real property was the facility in which the corporation conducted
its business.

The lease was adjusted from time to time in order

to affect the most desirable tax results for the two doctors.
Dr. Paul did not enjoy the benefits of ownership in the real
property.
9.

Initially the defendant corporation provided a retire-

ment plan for Dr. Nilsson and subsequently retirement plans
were arranged for both doctors through their individual professional
corporations. All business transactions between the various
entities and doctors were always considered in connection with
their respective tax consequences and the creditor problems
of Dr. Nilsson.

Examples of such planning and close association
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between the two principal doctors are as follows:
ship practice prior to incorporation; (2)
defendant corporation; (3)
partnership; (4)
(5)

(1) A partner-

The formulation of the

the formation of the real estate

the formation of individual retirement plans;

the formation of individual professional corporations,

and (6) assistance and protection Dr. Michaelson gave Dr. Nilsson
by purchasing delinquent trust deed notes on Dr. Nilsson1s home
and other real estate interests.

Dr. Nilsson!s individual examples

consisted of the following:

His sale to his retirement

(1)

fund of his coin collection, which cost him $130,000 for $30,000.
This resulted in a tax loss in 197 4 and substantial economic
benefits to his retirement fund and further avoidance of his
creditors.

(2)

Just prior to have had placed substantial judgments

against Dr. Nilsson, he granted substantial trust deeds on his
heme and other real estate holdings to favored parties.

(3)

Dr. Nilsson's bankruptcy schedules listed individual assets
at inordinately low values.
10.

Years prior to bankruptcy, 1973, Dr. Nilsson

reported substantial income and net worth in excess of $1,400,000.
At the conclusion of the bankruptcy, the Trustee reported to
the creditors and the Bankruptcy Court that he had only been
able to obtain less than $4,000 in assets.

Two Thousand Six

Hundred Dollars of that amount came from the plaintiff because
of the purchase of the North Ogden Professional Corporation stock.
11.

Ken Jensen's records and exhibits are accepted

by the Court with regard to the collectibility, and receivable
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amounts generated by the respective employees throughout the
relevant period of the corporation's existence.
12.

All the evidence of this case taken as a whole

warrants a finding of fact that Dr. Nilsson and Dr. Michaelson
have jealously attempted to promote one another's well being.
Further, that there is .no evidence of a falling out or opposing
positions taken by Dr. Nilsson and/or Dr. Michaelson with regard
to one another and their respective welfare.
actually to the opposite in the extreme.

The evidence is

Insofar as Dr. Michael-

son is concerned, his efforts appear to be totally honest.
13.

The Stock Redemption Agreement provided that

Dr. Nilsson and Dr Michaelson would be protected from undesirable
associates under the terms and conditions as provided by the
Agreement.
14.

The Court finds, however, that the Stock Redemption

Agreement is ambiguous in at least two respects:

(1)

The Agree-

ment does not define the purchase price of the disposing partner!s
interest in that par value is not delineated with a numerical
value.

(2)

The extensive notices, procedural steps, payment

schedule and options available among the parties to the Stock
Redemption Agreement are wholly inconsistent with valuing Dr.
Nilsson's interest at only $1,000.
15.

All of the evidence, including but not limited

to the jealous attempts on the part of the doctors to promote
one another's welfare, their various interrelated business leases
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and agreements, retirement plans, and the mutual understanding
between the doctors relating to individual receivables leaves
this Court to conclude and find that a disposing shareholder
was to be dealt with equitably under the terms of the Stock
Redemption Agreement.

Therefore, this Court finds that par

value, as defined for purposes of the Redemption Agreement,
meant market value.
16.

Although the Redemption Agreement provides for

notices and procedural steps, no such steps or procedures were
followed or taken by defendant.
17.

Dr. Richard E. Nilsson filed bankruptcy on July 8,

18.

July 8, 1976, is the effective date that all

1976.

of Dr. Nilsson's interest in the 1,000 shares, including the
rights, privileges and values of the North Ogden Professional
Corporation stock became subject to the jurisdiction of the
Bankruptcy Court and the Trustee subsequently appointed.
19.

On August 12, 1982, this Court finds, Edward

Riche legally purchased all right, title and interest Dr. Nilsson's
bankrupt estate had in the 1,000 shares of the North Ogden Professional Corporation.
20.

Therefore, after the purchase on August 12, 1932,

Edward Riche was entitled under the Redemption Agreement and/or
Code Suction 16-11-13, to have his shares redeemed for reasonable
fair market value.
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21.

Prior to the Bankruptcy Court's sale of the 1,000

shares to plaintiff, Edward Riche, no determination or value
regarding the restriction or encumbrances relating to the Stock
Redemption Agreement was made.

As a result of the purchase

by plaintiff, Edward Riche, the Bankruptcy Court assigned all
its right, title and interest to plaintiff and left this Court
the right and responsibility to determine the value, encumbrances
and/or restrictions, if any, with regard to the Stock Redemption
Agreement.
22.

Within appropriate time limits provided under

the Stock Redemption Agreement and/or Code Section 16-11-13,
Attorney John P. Sampson, on behalf of plaintiff, Edward Riche,
made demand for the redemption of his shares for then-reasonable
market value.
23.

No reasonable market value was tendered by defend-

ant under the Stock Redemption Agreement nor under the terms
and conditions of Code Section 16-11-13.

Reasonable market

value means 49.75% of all assets including, but not limited
to, furniture and fixtures, office equipment, supplies, medical
paraphernalia and accounts receivable less the costs of operating
the clinic at any given time.
24.

There has been no redemption under the terms

of the Stock Redemption Agreement, or under the provisions of
Code Soc.

16-11-13.

Therefore, under the terms of the Redemption
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Agreement and Code Section 16-11-13 this Court concludes that
all the evidence mandates that dissolution is the only viable
solution under Utah law.

Under the terms of the Stock Redemption

Agreement and the Utah Professional Corporation Act, the plaintiff
may not continually maintain ownership of the 1,000 shares of
North Ogden Professional Corporation stock.
25.

This Court concludes that the statute of limitations

does not bar either party regarding their relative assertions.
This Court concludes that the Trustee, during the bankruptcy
period, had each party's contentions and assertions in litigation
and, therefore, the statutory period of limitations was suspended
during the bankruptcy period until the time of the sale and
a reasonable period thereafter.
26.

The plaintiff, under the terms of Code Section

16-11-13, is entitled to reasonable attorney fees to be determined
by the parties by means of affidavit and/or a subsequent special
hearing.
CONCLUSIONS OF LAW
1.

The enactment of the Utah Professional Corporation

Act was not intended to create any form of exemption beyond
the exemption statutes of the State of Utah.

Thus, a professional

stock interest is subject to all normal bankruptcy statutes
and creditor rights.
2.

This Court concludes that the Stock Redemption

Aareement as a matter of law was ambiguous for the reasons stated
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above and that par value as defined in the Stock Redemption
Agreement meant reasonable market value.

Furthermore, Code

Section 16-11-13 also applies and required a redemption of plaintiff's 1,000 shares at reasonable market value.
3.

Plaintiff, Edward Riche, as a result of the purchase,

owns all right, title and interest: in the 1,000 shares of North
Ogden Professional Corporation stock; that plaintiff's demand
for redemption at a reasonable fair value was made timely under
the terms of the Stock Redemption Agreement and/or including
Code Section 16-11-13.
4.

That the appropriate steps for redemption were

not taken by defendant according to the terms of the Stock Redemption Agreement nor under provisions of Code Section 16-11-13.
5.

Since no redemption was made,the plaintiff is

entitled to an Order from this Court to have defendant immediately
dissolved, to have all the assets marshalled, accounted for,
legal liabilities paid and the balance of the assets distributed
ro the shareholders in the same ratio as their respective stock
ownerships reflect, which are as follows:

Dr. Michaelson, 1,000

shares, Dr. Paul 10 shares, plaintiff Edward Riche,1,000 shares.
6.

Let judgment be entered against defendant for

reasonable attorney's fees and court costs as determined and
provided for in the Findings of Fact.
LET JUDGMENT BE/ENTERED ACCORDINGLY.
Dated this_ ' //

da£ of

"

v y S~)

JOHII F~V'

-Q-

1984

IvATILQUiST,/ DISTRICT fJ
t"

i^VjjCi

CERTIFICATE OF MAILING
I hereby certify that on this

/^x

day of September,

1934, I mailed a true and correct copy of the foregoing Findings
of Fact and Conclusions of Law, postage prepaid, to Herschel J.
Saperstein and Joseph T. Dunbeck, Jr., WATKISS & CAMPBELL, 310 South
riain Street, Suite 1200, Salt Lake City, Utah

84101, and to Pete

N. Vlahos, VLAHOS, PERKINS & SHARP, 2 447 Kiesel Avenue, Ogden, Utah
84401-

LEGAL SECRETARY
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ARTICLES CF INCORPORATION
•'v c - * T :

•/ c- S * 3 ^

OF

.;>• T V.

-

NORTH OGDEN PROFESSIONAL, C C P ? .
W e , the undersigned
competent

r.-i 'J 14

incorporators, being persons

legally

to enter into contracts, for the purpose of forming

a corporation under the laws of the State of Utah, do hereby
adopt the following Articles of Incorporation:

ARTICLE I
The name of the proposed corporation

is:

NORTH OGDEN

PROFESSIONAL, CORP.
ARTICLE I!
The name of the incorporators, w h o are also the original
shareholders, and their places of residence a r e :
Richard E. Nilsson, M . D .
David W. Paul, M.D.'
Chauncey D. Michaelson, M . D .

ARTICLE

1012 East 3100 North Occen, Utah
2829 North 550 East Ogden, Utah
681 East 3125 North Ogden, Utah

I 1i

The time of duration of this corporation

is p e r p e t u a l ,

subject to dissolution as authorized by law.

ARTICLE IV
The purpose for which the corporation

is organized

is to encage

in the practice of m e d i c i n e , and perform services ancillary

thereto,

to accomplish these o b j e c t i v e s , the corporation shall have the
(a)

— }S]2

To make ail contracts necessary and proper to effect
its purposes and conduct its authorized business; to
own real and personal property necessary or appropriate for the practice of m e d i c i n e ; to invest its
funds in real estate, m o r t g a g e s , stocks, bonds and
any other type of investments; to hold property,
including shares of its cxvn stock, in trust as
Trustee for stockholders of the corporation or o t h e r s ;
to participate as a partner in any partnership alleged
by law.

erajjQ

Ql-S—KP.f

^o^er:

(b)

To hire, encage, enploy.or associate nedical practitioners duly licensed under state law to practice
medicine, and other employees necessary to carry
out
the purposes of the corporation.

(c)

To do all things to the same extent and as fully as
natural persons now do or could do in their place;
to do all things and engage in all lawful transactions which a professional corporation organized
or existing under the laws of the State of Utah
might do or engage in, even though not expressly
•stated herein.

ARTICLE V
The address of the initial registered office of the corporation
shall be

2252 North ^00 East,

Weber County,

State of Utah
agent shall be

and the initial

Pvlchard £». Nilsson

branch offices for the conducting or

registered

A place of business and
carrying on of any portion

of the business may be established in any state, territory, or
possession of the United States of America in which a professional
corporation having the above described powers can legally function,
and the corporation may have one office or more than one office
and keep the books of the corporation outside the State of Utah.

ARTICLE VI
The corporation will not commence business until consideration
of the value of at least One Thousand Dollars ($1,000.00) has
been received for the issuance of stock.

ARTICLE VI1
The capital stock of the corporation shall amount to Fifty
Thousand Dollars ($50,000) divided into Fifty Thousand shares of

Common Stock at One Dollar ($1.00) par value.

At such tine as the

Board of Directors may by resolution direct, said capital stock
shall be paid into the corporation either in cash or by the sale
and transfer to it of real or personal property and any other
valuable right or thing for the use and purpose of the said
corporation, in payment for which shares of the capital stock
of the corporation will be issued and the capita] stock so issued
shall thereupon and thereby become and be fully paid-up and nonassessable forever, and in the absence of actual fraud in the
transactions, the judgment of the Board of Directors as to the
value of the property purchased shall be conclusive.

The corp-

oration by the action of its stockholders, is authorized to increase,
decrease or reclassify its stock, or to recall the same.

In

addition to its capital stock, the Corporation may accept additional
cash or property as paid-in surplus.

ARTICLE VIII
The number of Directors, initially is three (3). The number,
however, can be increased by a majority vote of the stockholders
at any regular stockholder's meeting.

The number of officers is

three (3) and shall consist of a President, a Vice-President and a
Secretary-Treasurer,

The qualifications of the officers, other

than the Secretary-Treasurer, are

that they be stockholders in the

corporation and a director of the corporation.

The following

named persons shall constitute the Board of Directors until their

successors are

elected and have qualified:
Ri chard E. Nilsson, M.D.
David W. Paul, M.D.
Chauncey D. Michaelson, M.D.

The Directors 1 tern of office shall be for one (l) year, and
each director shall hold his office until his successor
and qualified.

The time for the election of directors

annual meeting of the stockholders of the corporation.
In which directors are

to be elected

stockholders present and voting.

is elected
is at the
The manner

is by a majority vote of the

Each stockholder shall be entitled

to as many votes as he holds shares of the capital stock, and representation by proxy, duly appointed

in writing, shall be allowed at

all meetings of the stockholders, whether annual or special.

A

director may be removed during his term of office by a majority vote
of the stockholders at any regular meeting or special meeting

called

for that purpose.
The persons holding the office of President and Vice-President
shall be medical doctors

licensed to practice in Utah, and shall be

appointed by and shall hold their office at the pleasure of the Board
of Directors.

The Secretary-Treasurer shall be appointed by and held

his office at the pleasure of the Board of Directors.

The Secretary-

Treasurer shall be appointed by and hold his office at the pleasure of
the Board of Directors.

A two-thirds

(2/3) majority vote of

the Board

of Directors shall be necessary to remove an officer, but removal by a
two-thirds

(2/3) majority vote may be immediate and without notice to

the officer, if in the discretion of
removal

the Board of Directors

is in the best interests of the corporation.

immediate

A majority of the Zoard

of Directors shall Lc necessary to

fern a quorum and be authorized to transact the business and
exercise the corporate powers of the corporation.

ARTICLE X
Within five (5) days after the election of the bozrd

of

Directors each year, they shall hold a directors' meeting and elect
a President, a Vice-President, and a Secretary-Treasurer.

The

Following persons shall hold the following offices until the first
meeting of the Board of Directors:
President

Chauncey D. Hichaelson, M.D.
68] East 3125 North Ogden, Utah

Vice-President

David V. Paul, M.D.
2829 North 550 East Ogden, Utah

Secretary-Treasurer

Richard E. Nilsson, M.D.
1012 East 3100 North Ogden, Utah

ARTICLE X!
The private or individual property of the stockholders shall
not be liable for the obligations of the corporation, except for
liability arising cut of the professional

relationship between

and patient when the corporation fails to maintain professional

doctor
liability

insurance in an amount sufficient to cover such obligations.

ARTICLE XI I
The transfer and conveyance of this stock shall be restricted
in that such stock may be issued, sold or transferred only to a
person or persons who are duly licensed to render medical services;
any other transfer or issuance of shares shall be void.
Upon the death or disqualification of

a shareholder, tHe shares

of the deceased or disqualified ray be handled pursuart to t n c ? r o \ i s » c n s

of the Professional Service Corporation Act of the Utah Code.

ARTICLE XIII
In carrying on the business of the corporation, the Board of
Directors is authorized and empowered to sell, exchange, mortgage,
bond or otherwise dispose of, deal with and encumber any or all of
the property of the corporation, upon such terns and conditions as such
Board of Directors may deem just and proper and for the best interests
of the corporation, without prior authorization or subsequent confirmation by a vote of the stockholders or otherwise.

ARTICLE XIV
No contract or other transaction between this corporation and
any other corporation shall be affected by the fact that a Director
or officer of this corporation is interested in or is a Director or
officer of such other corporation; and any Director, individually or
jointly, may be a party to or may be interested in any corporation
or transaction of this corporation or in which this corporation is
interested; and no contract or other transaction of this corporation
with any/^j'rson, firm or corporation shall be affected by the fact
that any Director of this corporation is a party to or is interested
in such contract, act or transaction or any way connected with such
person, firm or corporation, and every person who may become a Director
of this corporation is hereby relieved from liability that night
otherwise exist from contracting with the corporation for the benefit
of himself or any firm, association or corporation in which he may be
in any way interested, provided said Director acts in gcod faith.

Dated this

1970.

day of

/ >^;'<^ ^ x^:/^^: Richard E. NiIsson, M.D.

f\ ,'\

'Utc-

i

D a v i d W. P a u l ,

11 j

,

')
M.D.

AID
Chauncey

D. M i c h a e l s o n ,

M.D.

I, the undersigned, a Notary Public hereby certify that

personally appeared before me, and being duly sworn by me, severally
declared that they are the persons who signed the foregoing docunent as
Incorporators and that the statements therein contained are true.

IN WITNESS WHEREOF, I have hereunto set my hand and seal this
day of

Notary Public, Residing in
My Commission Expires:

161
.ate is ready 'to be'closed as f u l l y administered.
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NORTH OGDEN PROFESSIONAL CORPORATION

STOCK REDEMPTION AGREEMENT

AGREEMENT made this first day of July, 1970, by and
between Richard E. Nilsson, M.D., Chauncey D. Micliaelson, M.D,,
and David W. Paul, M.D., hereinafter called the "Stockholders'"
and the North Ogden Professional Corporation hereinafter called
the "Company".

V71IEREAS, the. Stockholders own stock in the Company
as follows:

STOCKHOLDER

COMMON STOCK

Richard E* Nilsson, M.D.

1,000 shares

Chauncey D. Micliaelson, M,D,

1,000 shares

David U. Paul, M.D.

]0 shares

and desire to express their agreement regarding their rights and
obligations as Stockholders of the Company; and,

WHEREAS, the Stockholders and the Company desiie to provide
an arrangement whereby in the event of the death of any one of the
Stockholders, the survivors of them shall own the Company,

JT IS THEREFORE AGREED:
1.

Restriction on ^tock.

If an" Stockholder at anv tine

desires to sell, encumber, or otherwise dispose of any of his stock
of the Company, or if any Stockholder shall terminate his employment
by the Company, he shall offer all his stock to the Company at par
value by written notice addressed to the principal office of the
Company.
A Stockholder shall be deemed to have terminated his employment at the end of four (4) months continuous absence from the business
without approval and shall be deemed to have made written offer of his
stock to the Company at the expiration of sach period,* excluding
absences with the permission and consent of the Company.

Within thirty

(30) days after receipt of such offer, tne Company may deliver written
notice of acceptance of such offer to the offering Stockholder at his
residence, fixing a closing date for the purchase of the stock not
more than thirLy (30) days thereafter, or, alternatively the Company
may within such period deliver written notice to the offering Stockholder
that it is being dissolved and liquidated.

if the Company elects either

of these courses, the offering Stockholder s.iall vote and take any other
necessary action in accordance with the vote of the remaining Stockholders
(or, if there is more than one remaining Stockholder, the Stockholder or
Stockholders owning a majority of the remaining voting stock), so as to
effectuate the will of the Company.

It is expressly stipulated, however,

that the Company shall have the right not to pursue either of these
courses, in which event the offering Stockholder mav dispose of his
stock to any other physician approved by the Company who is employed by
the Ccrpany, free of the restrictions of this a^recrent: or, alternatively,
he may call a meeting of the Stockholders and Directors, within sixty (60)

days after the Company's receipt of the original offer, at which he
may vote all the shares of the Company held by him and by the otherStockholders in favor of immediate dissolution, the offering Stockholder being deemed to hold a proxy for this purpose.

2.

Death of Stockholder,

After the death of any one of

the Stockholders while owning stock in the Company, the Company shall
be dissolved unless it shall elect to purchase at par value all the
stock of the Company owned by the decedent at the time of his death,
giving written notice of its election to the executors or administrators of the decedent, hereinafter called the personal representatives,
and to the decedent!s surviving widow, within sixty (60) days after
appointment of such personal representatives.

In the event the Company

elects to purchase the stock of the decedent, it shall fix a closing
date not more than thirty (30) days after its giving of the foregoing
notice, and the personal representatives of the decedent and the decedent's widow shall be obliged to sell their stock on the terms hereinafter provided.

The personal representatives of the deceased Stockholder

and his surviving widow sha-ll vote and take any other necessary action
in accordance with the vote of the remaining Stockholder (or if there
is more than one remaining stockholder, the Stockholder or Stockholders
owning a majority of the remaining voting stock), so as to effectuate the
will of the Company.

3.

Free Transferability of Stock.

A Stockholder nay transfer

all or any portion of his stock to any person qualified by the Articles
of Incorporation to be a stockholder; provided, however, tha: the Stock-

holder desiring to transfer all or any portion of his shares first
shall advise the Company of the proposed transfer.

Prior to any such

sale, the Company shall have the option to redeem the said stock at
the par value.

If said option is not exercised by the Company within

fifteen (15) days after notice to it of the proposed sale, the Stockholder shall be free to sell said stock to said transferee.

4.

Purchase Price.

For the purpose of Paragraph 1 and 2

above, the purchase price of all the stock of the Comparr/ shall be par
value.

5, Payment of Purchase Price. Payment of the purchase price
to be paid by the Company for the stock of a Stockholder in the circumstances provided for in Paragraphs 1 and 2 above shall be made as follows:
(a)

In case of a purchase under Paragraph 1, at the options

of the Company either in a lump sum on the closing or one-third (1/3)
shall be paid at the closing fixed by the Company, the balance in two (2)
equal non-interest bearing installments payable six (6) months and
twelve (12) months respectively, after the closing; payment must be made
in cash.
(b)

In case of a purchase under Paragraph 2, the entire amount

shall be paid at the closing fixed by the Company in a lump sun or in not
to exceed five (5) equal non-interest bearing installments, the first payable at the closing and succeeding installments payable six (6), twelve (12),
eighteen (13), and twenty-four (2'0 months after such closing.
If the surplus of the Company is insufficient for the Com:: iny to

purchase its stock, the Company and its officers and stockholders shall
promptly take all necessary steps to reduce the capital stock of the
Company to the extent required.

6.

Obligations Pending: Payment.

Pending full payment of the

purchase price as provided for in Paragraph 4 above:
(a)

The sellers or their personal representatives shall deposit

their stock at the closing with an escrow agent of his, or their, choice,
deliverable against final payment.
(b)

The CompanyTs policies and operations shall be governed by

the following:

(1)

the nature of the Company's business will not be

altered, and such business will be conducted and property will be sold, and
commitments made, only in the ordinary course;
distributions will be declared or paid;

(3)

(2)

no dividend or other

the level of compensation

paid employees or officers shall not be increased unless warranted by
increased business.

7.

Endorsement on Stock Certificates.

During the continuance of

this agreement, all stock certificates of the Company shall bear an endorsement as follows:
,f

This certificate is held subject to the terms of an
agreement, dated the
day QL
19 , a cony of which
is on file at the principal office of the Company in Ogden,
Utah.

8.

Arbitration.

Any controversy arising under this agreement

shall be settled in O^iien, Utah, by arbitration under the rules then
existing of the American Arbitration Association; provided, however, that

arbitration will not be exclusive remedy: and if the parties must retain
attorneys to resolve such controversy, the party determined to be at
fault or in breach shall pay all reasonable attorneyrs fees of the other
party.

9*

Benefit.

This agreement shall bind and inure to the benefit

of the parties, their personal representatives, successors and assigns,
IN WITNESS WHEREOF, the parties have executed this instrument
the day and year first above written.
STOCKHOLDERS
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Cftauricey D. I l i c n a e l s o n I

David W. P a u l

COMPANY
NORTH OGDEN PROFESSIONAL CORPORATION
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Chauncey D . / i l i c n a e l s o n V PrcsiJcnL
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Ricnarj .1. Niisson, M.D.
Secretary
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CERTIF ICATE OF SERVICE
Comes now counsel
certified

for the Defendant and Appellant and

to the Court that ten (10) copies of Appellant's

Brief was posted or delivered

to the Clerk of the Supreme

Court of the State of Utah, 332 State Capitol Building, Salt
Lake City, Utah
to Plaintiff

84114 and that four (4) copies were mailed

and Respondent, by posting

same in the U.S.

Mail, postage prepaid and addressed to John P. Sampson, 2650
Washington Boulevard, Ogden, Utah

84401 on this

JI

of May, 1985.

PETE WT VLAHOS; Of the firm
Attornejr for Defendant &
Appellant

29

day

